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BRIEFING NOTE: 

Charities (Protection and Social Investment) Bill is given Royal Assent 

on 16 March 2016 

 
We now have a new charities Act: the Charities (Protection and Social Investment) Act 2016.  The 

substantive parts of the Act are not yet in force and will commence following regulations yet to be 

made by the Minister for the Cabinet Office. 

The Bill was initially drafted to give the Charity Commission additional regulatory and protective 

powers.  However, it evolved to include additional provisions following (a) the fundraising 

controversy which arose during the summer of 2015 and (b) the Law Commission’s suggestion that 

the law is updated to make it easier for charities to make social investments. 

Summary of the provisions included in the Act 

New Charity Commission regulatory and protective powers 

The Act gives the Charity Commission additional powers which it can exercise during the course of a 

statutory inquiry.1 It also introduces two new powers which the Commission can use without having 

to open a statutory inquiry: power to issue a warning and power to remove and disqualify charity 

trustees. 

Additional “statutory inquiry” protective powers  

Failure to act and taking into account a range of conduct  

Where there has been misconduct or mismanagement the Charity Commission will now be able to 

use its protective powers during a statutory inquiry to remove or suspend a charity trustee, officer, 

agent or employee where the person knew of the misconduct or mismanagement but failed to take 

any reasonable steps to oppose it.  Previously the Commission could only remove or suspend a 

person if he/she was either responsible for the misconduct or mismanagement or his/her conduct 

contributed to it or facilitated it. 

When exercising its protective powers during a statutory inquiry the Charity Commission will now 

also be able to take into account the conduct of a trustee, officer, agent or employee in relation to 

another charity or charities.  In addition, the Commission can take into account any other conduct of 

the relevant person that it considers is, or could be, damaging to the public trust and confidence in 

charities. 

 

                                                           
1
 A statutory inquiry is a formal investigation by the Charity Commission into matters of a regulatory concern 
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Power to direct that specified action is not to be taken 

The Charity Commission now has the power at any time during a statutory inquiry to direct that an 

action should not be taken or that it should be discontinued.  It is anticipated that this provision will 

be particularly useful when an investigation has been opened where it is thought that a charity is 

involved in supporting (unwittingly or otherwise) terrorist activity. 

Power to direct the winding up of a charity 

The Act gives the Charity Commission power, during a statutory inquiry, to direct that a charity is 

wound up where this would be expedient in the public interest. 

New powers which can be exercised without opening a statutory inquiry 

Power to give official warnings 

The Act allows the Charity Commission to issue an official warning to a charity trustee or a charity if 

it considers there has been a breach of trust or duty or other misconduct or mismanagement.  The 

Commission may publish a warning in any way it considers appropriate. 

Before issuing a warning the Commission must give notice of its intention to do so and the grounds 

for the proposed warning.  The warning must also allow the trustee or charity to make 

representations within a period specified in the warning and take into account any such 

representations. 

Discretionary power to remove and disqualify a trustee 

The Charity Commission now has power to remove a trustee from a particular charity and to 

disqualify that person from being a trustee of other charities in the future, or from having a senior 

management function (ie CEO or Finance Manager) in a charity. The Commission can only exercise 

this power where:- 

- it is satisfied that the relevant person is unfit to be a charity trustee; 

- making the order is desirable in the public interest to protect public trust and confidence in 

charities; and 

- one of six specified conditions is met (including where a trustee has been found by HMRC 

not to be a “fit and proper person” and where the relevant person was a trustee, officer or 

employee of a charity where there was misconduct or mismanagement). 

Disqualification orders must not last for more than 15 years.  They are also subject to appeal to the 

Charity Tribunal. 

Relationship between the Charity Commission guidance and the exercising of its powers 

In July 2015, the Charity Commission updated its CC3 guidance entitled The essential trustee: what 

you need to know.  In this guidance the Commission sets out the legal responsibilities of charity 

trustees.  In addition, the guidance recommends steps that trustees should take, as a matter of good 

practice, in order to help them fulfil their legal duties.     

It will be interesting to see how the Charity Commission interprets its CC3 guidance when 

considering whether to exercise its existing and its new regulatory and protective powers.  
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Generally, before the Charity Commission can use these powers it must be satisfied that, amongst 

other things, there has been misconduct or mismanagement.   Will the Commission, therefore, 

consider that a failure to follow the recommended good practice set out in its CC3 guidance is 

evidence of misconduct or mismanagement?  In particular, there has been concern regarding the 

Commission’s new power to (a) issue official warnings and (b) remove trustees and disqualify them 

from acting as  trustees (and senior managers) of other charities  – both of which can be exercised 

outside the realms of a statutory inquiry.   

Extension of criminal offences leading to automatic disqualification as a charity trustee 

The Act increases the number of criminal offences which will lead to a person being automatically 

disqualified as a trustee or prevent a person from becoming a trustee.  These include convictions for 

terrorism, money laundering, bribery, perjury and sexual offences.   

The Act extends disqualification beyond trustees to officers, agents or employees of a charity.  It also 

prevents a person who is disqualified as a trustee from holding a senior management position in a 

charity. 

We recommend that when next reviewing/amending their governing document charities update the 

disqualification provisions relating to criminal offences so that they reflect the updated legal 

position.     

Fundraising 

Agreements with professional fundraisers and commercial participators 

The Act introduces the following additional provisions that will need to be included in the prescribed 

agreements between charities and professional fundraisers or commercial participators:- 

- details of any voluntary scheme for regulating fundraising or voluntary standard of 

fundraising with which the professional fundraiser or commercial participator is to comply; 

- how the professional fundraiser or commercial participator is to protect vulnerable people 

and other members of the public from (a) unreasonable intrusions of privacy, (b)  

unreasonably persistent approaches for donations and (c) undue pressure to donate; and 

- how the charity will monitor compliance with these new duties. 

It is hoped that the regulations implementing the commencement of the Act will specify that the 

new fundraising provisions will apply only to agreements entered into after commencement of 

the Act.   This would avoid the need to review, renegotiate and amend existing agreements. 

Annual report 

Charities that are required to have their accounts audited (currently those charities with a gross 

annual income of £1million) will also need to report on fundraising specific fundraising matters in 

their annual accounts. 
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Reserve powers for the government/Charity Commission to regulate fundraising 

If the government considers that the new system self-regulation of charity fundraising is not working 

the Act gives it power to introduce a statutory fundraising regulator to police such activities.   The 

Act also gives the government power to give additional powers to the Charity Commission in relation 

to fundraising. 

Social investments 

General power to make social investments 

The Act gives charities a general power to make social investments, provided that the trustees have 

taken advice, as appropriate, and they are satisfied that investing in this way would be in the 

interests in their charity.   

This general power applies to all charities except those established by Act of Parliament or Royal 

Charter.   (The Charity Law Association’s Working Party on the social investment element of the Bill 

did recommend that the power to make social investments is given to all charities - including those 

established by Act Parliament or Royal Charter, especially given the difficulties in amending the 

governing documents of such charities). 

Definition of social investment 

The Act defines “social investment” as being an act that is carried out by a charity with a view to 

both directly furthering the charity’s purpose and achieving a financial return for the charity.  In 

other words, a social investment is neither a programme related investment (which furthers a 

charity’s aims directly in a way that might also generate a financial return) or a financial investment 

(the purpose of which is to yield the best financial return for the charity within the level of risk 

deemed to be acceptable).   

Charity Commission guidance CC14: Charities and investment matters: a guide for trustees 

In its CC14 guidance on charity investments published in 2011, the Charity Commission referred to 

the concept of a “hybrid” investment as a “mixed motive investment”.  However, the term “mixed 

motive investment” is not referred to in the Act and instead “social investment” is used. 

The Charity Commission has confirmed that it will be updating CC14 to provide guidance on the 

relevant sections of the Act.  The Charity Law Association has recommended a consultation before 

any changes to the guidance are finalised and has said that it hopes that the revised guidance will 

provide greater clarity on how the public benefit test would apply to social investments. 

HMRC 

In order to qualify from charity tax exemption, a social investment would need to be regarded as an 

“approved qualifying investment”.  In practice this means that the trustees would need to be 

satisfied that a proposed social investment would be for the benefit of the charity and not for the 

purposes of avoiding tax.   It is hoped that HMRC will now issue further guidance on how trustees 

will be able to justify, for tax purposes, a social investment as being for the benefit of the charity.  
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Otherwise, as noted by the Charity Law Association, the current lack of certainty could either deter 

trustees from using the new power or potentially result in trustees using the power without realising 

the tax implications.  

What was not included in the final Act? 

Safeguards regarding additional Charity Commission powers 

During its passage through Parliament, certain parts of the Bill giving the Charity Commission 

additional powers received criticism from sector bodies and charity lawyers.   For example, 

representations were made that the Bill should include the following regarding the new Charity 

Commission warnings:- 

- clearer safeguards as to when and how the Commission would issue a warning; 

- a minimum period in which trustees/charities are able to make representations following 

the issuing of a warning; and 

- the right for trustees/charities to appeal to the Charity Tribunal following the issuing of a 

warning. 

The Act did not include provisions to address the above and many in the sector continue to have 

concerns about the Commission’s warning powers. 

Increased fundraising controls for the Charity Commission 

In line with the recommendations of the report of the Public Administration and Constitutional 

Affairs Committee on fundraising, amendments to the Bill were introduced whereby (a) it would be 

the role of the Charity Commission, rather than Parliament, to hold the new fundraising regulator to 

account and (b) the Charity Commission would be obliged to hold annual hearings on fundraising 

regulation.   These amendments were rejected. 

Miscellaneous 

Unsuccessful attempts were made to include provisions in the Act regarding (a) protection for 

housing associations in relation to the Government’s right to buy scheme and (b) the undoing of 

some aspects of the Lobbying Act which placed restrictions on charities and campaigning.    

Review of the Act 

The operation of the Act must be reviewed within three years of it having been passed.   The review 

must consider how the Act affects the public confidence in charities, the level of charitable 

donations and people’s willingness to volunteer. 

Summary of next steps 

As mentioned above, the Act is not yet in force as we are awaiting regulations to deal with its 

commencement.  As yet, the Cabinet Office has not published a timescale in this regard but it is 

anticipated that the Act will be fully implemented before the summer, when it is planned that the 

new fundraising regime will be in place.    
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The Charity Commission has said that it will consult on how it will implement its new powers, but it 

has not yet published a timescale for doing so.  Amongst other things, it is hoped that the 

Commission will consider how the relevant provisions of the Act will interact with its CC3 guidance 

(trustees’ duties and responsibilities). 

Once the Act is in force, when next updating or amending their governing document it is 

recommended that, for clarity, charities update the relevant provisions relating to the   

removal/disqualification of trustees for criminal offences so that they reflect the provisions of the 

Act. 

An updated Charity Commission guidance CC14 (charities and investments) is expected, which will 

clarify the position on social investments.  It is hoped that the revised guidance will go out to 

consultation before it is finalised.  

It is not yet clear whether the new provisions regarding agreements with professional fundraisers 

and commercial participators will apply to only to those agreements entered into after the Act 

comes into force.   Charities which have existing agreements in place or will be entering into new 

agreements will need to review the position in due course. 

It is also hoped that HMRC will issue further guidance to (a) help trustees decide whether HMRC is 

likely to regard a social investment as being a “qualifying investment” for tax purposes and (b) 

encourage trustees to seek advance clearance from HMRC, where appropriate. 

We will be providing further updates on the Act and the practical implications for charities and their 

trustees as matters develop. 

 

Sarah Chiappini 

Director and non-practising solicitor  

Filanthropia Consulting 

21 March 2016 

 

 

This document provides a general summary only and it does not constitute legal advice.  It is 

recommended that specific advice is sought in relation to the particular facts of a given situation. 

 

 

 

 

 


